This study offers an examination of the decision and implementation in New Zealand of a personal property security regime based in North American Article 9 M odels, with specific focus on the approach in force in Saskatchewan at that time. Subsequent to the New Zealand Personal Property Securities Act 1999 coming into force in 2002, a number of cases have considered the conflicting nature of creditor interests in personal property. The research question underlying this study is "Has the new personal property security in New Zealand achieved what it set out to do?" The paper considers this developing jurisprudence and any implications of these decisions for financial reporting when the going concern assumption is under question.
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When two rich families have a tug-of-war in court over a prize stallion, it was not surprising given that the stallion in question, Generous, was a good earner. He had been flying between the UK and NZ each season, serving mares, and earning $175,000 in stud fees during the last six-month northern hemisphere 2003/4 season (Chapple, 2004) . Added to the mix, a court conclusion, according to M r Justice Allan, that "may be difficult to accept" for those unfamiliar with the law (ibid). What was this decision? The legal background to this dispute was the enactment of the Personal Property Security Act 1999 (PPSA). The PPSA, when it came into force, changed the rules of the game in relation to leased goods or goods sold on conditional sale. For prior to its enactment, title to goods was "some kind of mystical trump card which overwhelms any other claims" (Allan 2004) . However, the PPSA changed the rules of the game so completely that in the post-PPSA world, the rights of the owner of leased property, such as a stud horse, are merely secured creditors whose rights, like those of other interested parties, are determined by a statutory priority system. Generous, a multimillion-dollar former top-class international racehorse with victories in the English and Irish Derbies and the King George and Queen Elizabeth stakes, was leased from NZ Bloodstock Ltd (NZ Bloodstock) to Glenmorgan Farm Ltd (Glenmorgan) under a lease to purchase arrangement in August 2001. The lease was to expire in July 2004, at which time it was agreed that NZ Bloodstock would sell the stallion to Glenmorgan for a price equal to its residual value. Until that time, title and ownership presumably remained with NZ Bloodstock. When Glenmorgan went into receivership in 2003, NZ Bloodstock repossessed the horse as its 'lease-to-purchase' deal with Glenmorgan had collapsed. However, Glenmorgan had also granted a general security agreement i (GSA) to S H Lock (NZ) Ltd ('Lock') over all of its assets. The general security agreement, granted under the pre-PPSA legal regime, was secured over both specified chattels and assets and stock in trade. concerning recognition of such leases on the balance sheet of an entity that controls an asset.
It is the objective of this study to
Outline events that led to the introduction of the New Zealand Personal
Property Securities Act 1999. This section includes a review of the legal position prior to the enactment of the PPSA, highlighting anomalies and problems with the previous regulatory framework, as well as briefly reviewing the motivations to enact a regulatory framework for personal property securities based on the North American Article 9 models; more specifically, the systems that operated in Saskatchewan and were also at that time under consideration in British Colombia.
Review the detail of the Act; in particular, the regulation of security interests over a specific type of personal property. This includes a consideration of the potential conflicting interests that may exist in personal property of an insolvent company, when more than one creditor claims a security interest in such property.
Consider the developing jurisprudence in New Zealand concerning conflicting creditor interests in personal property; and any implications of this for financial reporting when the going concern assumption is under question.
The research question underlying this study is "Has the new Act achieved what it set out to do?" The basis for this legislation was the Saskatchewan Act, and thus we hope this conference paper will be of interest to both local and international academic commercial lawyers and accountants attending this Banff conference.
Events leading to the introduction of the New Zealand Personal Property Securities Act
Personal property security laws
Personal property security laws regulate the ways in which a lender can obtain security for a debt by taking an interest in a borrower's personal property. Personal property is the term used to refer to all types of property other than land and includes both intangible and tangible assets, from copyright to plant, stock and accounts were an area of continuing confusion and complexity and the registration requirements were far from clear under either system. In short the two concluded, and this conclusion was endorsed by the Law Commission, that the present law was complex, uncertain, anomalous and inflexible.
The Law Commission then proceeded to establish an Advisory Committee as a second stage in the reform process. The Advisory Committee was charged to complete a draft Bill. The Committee (6) strongly concluded that the best model for New Zealand was provided by Article 9 of the Uniform Commercial Code and the legislative regimes based on Article 9 which had been adopted in a number of Canadian provinces. Specifically the existence of Article 9 regimes in Canadian provinces which have similar legal traditions to those of New Zealand and which, prior to the adoption of an Article 9 regime, had similar laws relating to personal property security as those which at that time applied in New Zealand. The key features of the draft Bill proposed by the Committee, which was modelled on the Saskatchewan Personal Property Security Act, were that there would be uniform rules for all security interests regardless of form. Further that security interests would attach to personal property and then may be perfected either by registration of taking possession of that property. Also the Bill contained a comprehensive set of rules in order to simplify the order of priority between the interests of competing security interests. Priority in most cases was to be determined by the 'first to file' rule, although exceptions for super priority would operate to ensure providers of finance, specifically for the purchase of personal property receive additional protection.
Although the Committee identified that form of a security interest should not affect the registerability of an interest, the Committee did not go so far as recommending that the rights of a creditor under a perfected security interest may be enforceable against third parties regardless of ownership of the collateral. For traditionally in New Zealand, with its common law legal system, the concept known as nemo dat quod non habet or no one gives what he does not have has been a fundamental principle. This principle was recognised in New Zealand property and securities law, such as the Sales of Goods Act 1908, which provided that subject to specific exceptions, that a person can not transfer, whether by way of gift, sale or by way of succession, better rights than the person has him/herself. In a property law system based on the sanctity of personal property such as this, ownership is inherently more important than in commerce (Hammond 173) . However, the adoption of a system based on Article 9 of the Commercial Code has resulted in some respects in a reversal of these priorities.
The Personal Property S ecurities Act 1999
The Personal Property Securities Act was passed in the final weeks of the National Government in 1999, and came into force on M ay 1, 2002. The Act applies to 'security interests' in 'personal property' as both of these terms are defined in the Act.
Personal Property is defined in section 16 in a non-exhaustive manner as including "chattel paper, documents of title, goods, intangibles, investment securities, money and negotiable instruments" with goods being separately defined as specifically meaning tangible personal property. The term security interest is defined in section 17:
17 ( These definitions are fundamental to the application of the Act and reflect the objectives to create a framework that applies uniformly regardless of the form of the security interest and the type of interest that the secured party has in the collateral.
Section 24 also expressly provides that the fact that title to collateral may be in the secured party rather than the debtor does not affect the application of any provision of this Act relating to the rights, obligations and remedies. The term 'collateral' is defined in section 16 as meaning "personal property that is subject to a security interest".
Part 3 of the Act sets out the principles and applicable rules which determine both the enforceability of a specific security interest against a debtor and / or third parties and also the various rules that determine who has priority when two secured parties claim an interest in the same personal property. Like the Canadian regimes, a secured party in order to maximise its rights under the Act must ensure that its interest is perfected.
This involves a two step process. Firstly, the security interest must under section 40 attach to the collateral. This occurs when value is given by the secured party and the debtor has rights in the collateral. Also the security interest must be enforceable against third parties, by either the secured party being in possession of the collateral or, in the more common situation, the debtor has signed a security agreement that complies with the Act in terms of the description of the collateral covered by the agreement. The second step requires the security interest to be perfected by the completion of attachment and either by registering a financing statement or by the secured party having possession of the collateral. Once this has occurred, regardless of the order of completion, the security interest is perfected. This gives a secured party the best possible rights with regard to the collateral against the rights of other parties.
Section 66(a) provides if a party with a security agreement fails to perfect that agreement, that in the absence of any other applicable provision, a perfected security interest in that collateral will have priority over that unperfected security interest.
Section 66(b) provides that priority between perfected security interests in the same collateral is to be determined, in the absence of any other applicable provision, by who first perfected. However, if the second in time security interest is a purchase money security interest (PM SI), then the rights of the first in time secured party may be subsumed. For example, pursuant to sections 73 and 74, a perfected security interest that is stated to be taken in all of a debtor's present or after-acquired property (an all assets security interest) will not take priority over a later in time PM SI in collateral or inventory of property of the debtor provided the PM SI is perfected in accordance with those sections. Unlike Canadian jurisdictions, the super priority granted to inventory financiers is not dependant upon the financiers serving advance notice on prior registered financiers.
However, although the Act created a less complex and more certain regime for the parties involved in any security interest over personal property, some areas of uncertainty remained. One such issue was the interrelationship of the section 17 in terms of the status of a deemed security interests for a lease for more that one-year and whether an all assets security interest extends to assets that the debtor only holds on lease.
A Consideration of subsequent Case Law
In the first case to consider this issue, Graham v Portacom New Zealand While the decision of the High Court contained a number of legal arguments arising from the application of the Act to pre-Act transactions, these do not need to be examined here. M ore importantly was the decision of the court as to whether the stallion was an asset of NZ Bloodstock that was covered by an all assets security agreement to Lock. The High Court decided in the affirmative largely on policy grounds and this was upheld by the Court of Appeal. The key findings of its decision that Lock's security interest took priority over NZ interest are set out at paragraph 51.
Specifically it held that as the lease to purchase was for a period of more than one year, for the limited purpose of fixing priorities of competing security interests, then NZ Bloodstock's title became a security interest under s 17(1) (b) of the Act.
Glenmorgan, which apart from the Act had no property rights in the stallion, secured rights in it under the Act when its interest as a lessee attached by Glenmorgan taking possession. Further that Lock's security agreement was written in such language as to capture interests such as Glenmorgan's future rights in the stallion. As such Glenmorgan's statutory rights in the stallion formed part of the Lock's security and Lock's interest had both attached to the stallion as collateral, was enforceable against third parties as it was signed by Glenmorgan and perfected. Accordingly as NZ Bloodstock had not perfected its security interest, Lock's interest took priority, even though NZ Bloodstock had repossessed Generous and it was clear had retained title in The implications of this Act and the case law for accounting and accounting standard setters N e w Z e a la n d B lo od s to c k d i d n o t re g is te r th e ir s e c u rity in te re s t u n d e r a P M S I G le n m o rg a n F a rm L td e a r ne d s tu d fe e s o n G e n e ro u s in b o th N e w Z e a la n d a n d th e U K S .H . Lo c k re g is te re d th e ir s e c u rity in te re s t, c a p turin g ri g h ts to G e n e ro u s in th e a b s e n c e o f a n y o th e r P M S I o r g e n e ra l s e c u rity a g re e m e n t th e G e n e ro u s l e a se S tu d fe e s T h e S e c u ri tie s R e g is te r
There may be implications of this for accounting and accounting standard setters. In particular, after the adoption of this Act the order of priority of creditors in some circumstances may be reversed. This may have implications for recognition of inventory and other assets on the balance sheet, particularly when leasing arrangements are involved, or, at the very least, disclosure requirements for assets which may be subject to competing ownership claims when there is any question concerning the "gong concern" assumption.
One other issue concerns NZ Bloodstock, and its financial reporting of the lease-tobuy arrangement. Whether or not an entity was complying with the New Zealand SSAP-18 Leases, or the NZ IAS 17 Leases, such arrangements would be treated as finance leases. In this case NZ Bloodstock would have recognised that in substance
Glenmorgan was the owner as soon as the 'lease-to-buy arrangement commenced;
and it should have securitised its right to the value of the outstanding lease payments.
This meant the asset (the stallion) and liability for lease payments are on the balance sheet of the lessee (Glenmorgan), and the only asset on the balance sheet of the lessor is the present value of the lease payments receivable. The rewards and risks of ownership are passed from NZ Bloodstock to Glenmorgan, and the court judgment is consistent and fair from this point of view.
NZ IAS 17
Leases para 36 requires that in the case of a finance lease, "Lessors shall recognise assets under a finance lease in their balance sheets and present them as a receivable at an amount equal to the net investment in the lease". Lessors are also required to disclose a general description of the lessor's material leasing arrangements.
NZ IAS 16. Property, Plant and Equipment, para 74 requires entities to disclose "the existence and amounts of restrictions on title, and property, plant and equipment pledged as security for liabilities".
Together, these standards would require the directors of both Glenmorgan and NZ Bloodstock to consider whether the lease arrangements could be subject to competing claims of ownership from other creditors of the lessee, and if so, ensure that the restriction on title was disclosed. The directors of NZ Bloodstock would also consider whether the lease payments receivable could be in jeopardy if Glenmorgan could fail.
In fact, it appears that NZ Bloodstock considered itself to be, in substance, the owner of Generous; as they state on their website, "for the duration of the lease the horse is officially owned by the lessor (New Zealand Bloodstock Leasing Ltd). Ownership is transferred to the lessee at the conclusion of the lease period" (see Appendix 1). The failure of NZ Bloodstock to register their security interest is less puzzling if this was, in fact, the case, and they had considered themselves the legal owner of Generous irrespective of the sustainability of Glenmorgan's operations.
Conclusion
The two research questions underlying this study were: has this new Act achieved what it set out to do; and what accounting issues are implicated.
From M ay 2002 NZ Bloodstock was apparently unaware that the Act had classified any lease over 12 months as effectively transferring ownership, irrespective of how they treated it on their own balance sheet. This provided an opportunity for Lock to take the position as the preferentially ranked creditor over NZ Bloodstock as far as rights to ownership of Generous were concerned. The particular accounting issues implicated in this case demonstrate:
that the requirements to capitalise finance leases and reflect the substance of a lease-to-buy arrangement such as this would have required NZ Bloodstock's directors to only recognise the lease payments receivable as an asset, although it appears this was treated as an operating lease.
The disclosure requirements in accounting standards would necessitate an evaluation of any restrictions on title to such an amount when the going concern assumption is called into question. Although this disclosure requirement is only in the standard on non-current assets -Property, Plant and Equipment, it would also enhance the quality of financial reporting for such a requirement to be applied to noncurrent or current assets such as amounts receivable on lease payments, especially title. The first principle has held sway for some time, but it has been modified by the common law itself and by statute to meet the needs of our times".
